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This memorandum is submitted by Yiaga Africa at the Public Hearing of the House
Committee on Electoral Matters for a Bill to Establish the National Electoral Offences
Commission and for Related Matters, 2022.
The Bill seeks to absolve the Independent National Electoral Commission (INEC) of the
responsibility of electoral offenses prosecution by establishing an independent Commission
tasked with investigating electoral offenses and prosecuting electoral offenders in
Nigeria. Undoubtedly, the Bill will facilitate electoral offenses prosecution and reduce
electoral impunity in Nigeria’s electoral process. Therefore, Yiaga Africa’s considered
opinion is that the proposed Bill is apt and deserves the consideration of the House
of Representatives, along with the recommendations contained in this memorandum.
Yiaga Africa recommends a review of the Bill to strengthen the independence of the
Commission and shield the institution from political inference. Additional clarity in the
appointment process of members of the Commission is required. The Bill should institute
mechanisms within the operational framework of the Commission to deter political
actors from utilizing the Commission for political witch-hunting. The powers conferred
on the Attorney General of the Federation to make rules or regulations with respect
to the exercise of any of the duties, functions, or powers of the Commission under
this Bill should be expunged since the Commission is vested with the powers to make
regulations under Clause 5 of the Bill. In addition to ensuring the financial independence
of the Commission, the Bill should be structured to limit interagency rivalry in the arrest,
investigation, and prosecution of electoral offenders. Currently, multiple agencies are
engaged in performing functions ascribed to the Commission. It is therefore important
to structure the Bill to address concerns relating to duplication of functions, usurpation
of existing roles/powers, and interagency competition.
To fully divest INEC of the burden of electoral offenses prosecution and avert legal
ambiguities and controversies, Sections 144 of the Electoral Act 2022 should be
amended to recognize the proposed Election Offences Commission as the institution
primarily responsible for the prosecution of election offenses. In the proposed Bill, the
Federal High Court, High Court of a State, or the High Court of the Federal Capital
Territory Abuja shall have the jurisdiction to try alleged offenders under this Bill. Whereas
under Section 145(2) of the Electoral Act 2022, Magistrate Courts are conferred with
jurisdiction to try electoral offenses. Section 145(2) of the Electoral Act 2022 should
be amended to ensure consistency in handling jurisdictional issues relating to electoral
offenses prosecution.
Yiaga Africa is a non-profit civic hub of changemakers committed to the promotion of
democratic governance, human rights and civic engagement. Yiaga Africa aims to build
democratic societies anchored on the principles of inclusion, justice, transparency, and
accountability. Yiaga Africa focuses on in-depth research, providing critical analysis of key
democratic and governance issues, crafting practical solutions, training, and empowering
citizens to lead change in their community. We invest in building networks and social
movements to drive social change and transformation. Yiaga Africa has leadership
structures and members in all 36 states and 774 Local Government Areas (LGA) of
Nigeria. The organization works in other Africa countries such as Ghana, Liberia, Sierra
Leone, Ethiopia, and Gambia.
The views expressed in this memorandum reflect the position of the organization.
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THE NATIONAL ELECTORAL OFFENCES COMMISSION
(ESTABLISHMENT) BILL, 2022
1. GENERAL INTRODUCTION
Since the advent of democracy in Nigeria’s Fourth Republic in 1999, there is hardly
any election that has not been characterized by electoral offences in various forms.
Successive elections at the national, state and local government levels have been marred
by irregularities with political players resorting to violence in order to outsmart each
other to clinch electoral victory. No doubt, electoral offences remain a major threat to
credible, free and fair elections in Nigeria, as they often heighten political tension and
trigger violence.
Since 1999 to date most elections have been characterized by electoral offences such
as the inclusion of fictitious names in the register of voters, an illegal compilation of
voters’ lists, illegal printing of voters’ cards, illegal possession of ballot boxes, multiple
voting, underage voting, ballot box snatching, etc.1 No doubt, electoral offences breed
poor quality, corrupt and violent political leadership. Where electoral offences thrive,
election riggers take control of governments against the will of the electorate, and this
progressively leads to political apathy that ultimately disengages the electorate from the
political process.
The current justice system for electoral offences is weak in view of the fact that INEC,
which is saddled with the responsibility of overseeing the electoral process, is the same
body to prosecute electoral offenders. However, the power of INEC to prosecute electoral
offenders is activated by a recommendation by a tribunal handling an election petition.
Specifically, section 144 of the Electoral Act, 2022 provides that “The Commission shall
consider any recommendation made to it by a tribunal with respect to the prosecution by
it of any person for an offence disclosed in any election petition.” Furthermore, section
145(2) of the Act provides that “A prosecution under this Act shall be undertaken by legal
Officers of the Commission or any Legal Practitioner appointed by it.”
With INEC conducting a series of elections, including off-cycle elections and bye-elections
every year, it is unrealistic for the commission to prosecute offenders while discharging
its numerous responsibilities effectively. It has been argued that INEC’s capacity to
prosecute electoral offenses across the 176,846 polling units, 8809 wards in the 774
Local Governments Areas is limited. This accounts for the poor records of prosecution
of electoral offenders and few convictions secured against electoral offenses making it
possible for a culture of impunity to thrive in Nigeria’s electoral process.
The proposal for the establishment of the Electoral Offences Commission dates back to
2008 when the Justice Uwais Committee report proposed the immediate establishment
of an autonomous and constitutionally recognized Electoral Offences Commission.
Accordingly, this Bill is 14 years late and must be accorded utmost priority and urgency.

Oguche, S., “Elections and Electoral Problems in Nigeria: A Gastronomic Survey of Electoral Offences under the
Electoral Act, 2010 and the Imperatives of Reform”, Confluence Journal of Private and Property Law (2010), 1(2),
pp. 33-53
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The establishment of an Electoral Offences Commission is particularly important to
complement the effective implementation of the new Electoral Act 2022, which the
9th Assembly celebrates as one of its successes. Also, with the commencement of the
activities for the 2023 elections and the plan to conduct election in 176, 846 polling units,
the election management body will be totally burdened and unable to truly prosecute
electoral offenders to curb electoral impunity and inspire citizens confidence on the
electoral process.
As a civic organization dedicated to promoting electoral integrity through consistent,
evidence-based, and citizen-led observation of the electoral process, Yiaga Africa has
observed a trend of electoral malpractices occasioned by the lack of a legal framework
for the effective prosecution of offenders. The necessity of an active justice system for
prosecuting electoral offenders remains critical in ensuring a decline in electoral offences
and reversal in the culture of electoral impunity.
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1.2

Objectives of the Bill

This Bill seeks to:
Establish the Electoral Offences Commission for the investigation
of electoral offences and prosecution of electoral offenders in
Nigeria;
Ensure electoral fairness by bringing perpetrators of electoral
offences to justice;

Facilitate observance of electoral due process in Nigeria; and

Enhance electoral reform in Nigeria by eradicating electoral fraud
through prosecution with the attendant deterrent effect.

1.3. Structure of the Bill
This Bill consists of seven parts, comprising 46 clauses as follows:
Part I (clauses 1-5) establishes the National Electoral Offences
Commission
Part II (clauses 6 and 7) provides for the functions of the Commission

Part III (clauses 8-11) provides for staff of the Commission

Part IV (clauses 12-32) codifies electoral offences

Part V (clause 33) stipulates courts in which electoral offences shall
be tried and the special powers of those courts
Part VI (clauses 34-36) covers financial provisions

Part VII (clauses 37-46) deals with Miscellaneous Provisions
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2. GENERAL COMMENTS ON PROVISIONS OF THE BILL
1. Long title is not comprehensive enough to disclose the objectives of the Bill.
2. There is a contradiction between clauses 1 and 46 in terms of the name of the
Commission established. While clause 1 establishes the Nigerian Electoral Offences
Commission, clause 46 which is the short title uses the term ‘National’. Similarly,
Part I of the Bill is titled ‘ESTABLISHMENT OF NATIONAL ELECTORAL OFFENCES
COMMISSION’. The marginal note to clause 1 also uses the term ‘National’.
3. Having subjected the provision of clause 6(1) (c) to section 174 of the Constitution
of the Federal Republic of Nigeria 1999, there is no need to state the content of the
constitutional provision in the Bill
4. The direct naming of federal ministries in 2(1)(c)(ii) is problematic. The fact that the
Constitution permits the creation and naming of ministries requires that legislation
should not name any ministry since the President can rename them at any time.
Reference to the sector or function of the Ministry is preferred. For instance, the
existing nomenclature for the old Federal Ministry of Information is “Information and
Culture”.
5. The bill does not provide for the service of processes in the Bill. This is necessary as
the Commission is a prosecuting body that is going to be faced with court processes.
6. There is no provision for the remuneration of staff in the Bill. This provision is
significant in an establishment Bill of this nature.
7. The provision for the vacancy in the membership of the Commission in clause 4 is
inadequate. This is because it does not state the maximum age in the service and
other conditions for the cessation of membership.
8. The
power of search of premises and persons in clause 8(5) is too wide and
unrestricted/unregulated. This is susceptible to abuse and violation of fundamental
rights.
9. The establishment of Special Units in clause 10 needs to be reconsidered. The
Investigation, Legal and Prosecution Unit is simply legal in nature, and can be renamed
“Investigation and Prosecution Unit”. Similarly, Election Monitoring and Operations
Unit created is inconsistent with the powers of INEC in view of the fact only INEC is
empowered to monitor elections. Interestingly, there is no other place where election
monitoring is seen in the Bill. The Operations Unit is more appropriate.
10. Apart from the Investigation, Legal and Prosecution Unit whose duties are spelt out
in clause 11, the Bill does not provide the duties and powers of the other special
units. It is improper to pick one of four special units established in clause 10 for
enumeration of its duties.
11. The phrase “at most Six (6) months after the election” in clause 31(1) is problematic
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in legislative drafting as it creates a crisis of interpretation. The expression “not later
than” is preferred to “at most” used in the provision.
12. The phrase ‘is deemed guilty” used in clause 31(5) is inappropriate as it has the effect
of dispensing with proof of guilt of an accused/defendant in line with the onus of
proof placed on the prosecution from time immemorial.
13. Clause 35 which requires the Commission to keep proper accounts of its receipts,
payments, assets and liabilities “in a form which conforms to accepted commercial
standards” is improper, since the Commission is not a commercial body.
14. The Bill, in clause 11(1) (d), separates electoral offences from electoral corruption.
This leaves one in doubt as to whether or not electoral corruption is not an electoral
offence. Besides, there is no definition of ‘electoral corruption’ in the Bill.
15. There are many strict liability offences created in the Bill. It is necessary to introduce
a mental element (mens rea) into the offences to avoid obvious injustices.
16. Empowering the Attorney‐General of the Federation to “make rules or regulations with
respect to the exercise of any of the duties, functions or powers of the Commission”,
as provided in clause 44, compromises the independence of the Commission.
17. The Bill does not have an Explanatory Memorandum
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3. DIFFERENCES BETWEEN THE BILL AND THE SENATE
VERSION
1. While the House version establishes the Nigerian Electoral Offences Commission,
the Senate version establishes the National Electoral Offences Commission (clause
1(1) of each version)
2. Clause 1(2)(b) provides for location of the headquarters of the Commission in the
Federal Capital Territory, and empowers the Commission to establish offices in all
the States of the Federation, including the FCT. This is not contained in the Senate
version.
3. The House version in clause 2(1)(a)(ii) provides that the Chairman of the Commission
shall be a person who has held office as a judge of
a Superior Court of Record of
the Federal Republic of Nigeria, not below the rank of a retired Justice of the Court
of Appeal. On the other hand, the Senate version provides that the Chairman shall be
a serving or retired member of any government security or law enforcement agency
not below the rank of Assistant Commissioner of Police or equivalent, and of not less
than Fifteen (15) years cognate experience.
4. Clause 2(1)(b)(ii) makes the Secretary of the Commission equivalent of a permanent
secretary in the civil service with not less than 15 years of cognitive experience in
law. This qualification provision is lacking in the Senate version.
5. In terms of membership of the Commission, the Federal Ministry responsible for
Information is represented in the House version, while it is not in the Senate version.
Similarly, while the Governor, Central Bank of Nigeria and the Directors General
of the National Intelligence Agency and Department of State Security Services, or
their representatives are members in the Senate version, they are not in the House
version. Furthermore, the Director General of Nigeria Financial Intelligence Unit or
his representative, who is a member in the House version is not in the Senate version.
(See clause 2(1) of each version)
6. Apart from the enumerated members, the House version provides for additional six
Nigerians, with cognate experience in any of law, security, electoral management,
engineering and information technology, one representing each geo-political zone of
the country; at least two of whom shall be women. On the other hand, the Senate
version provides for four eminent Nigerians, and electoral management is one of the
areas of cognate experience, while omitting engineering. The Senate version does not
make express provision for inclusion of women as in the House version.
7. Under the House version, clause 2(3) provides that the Chairman and members
of the Commission other than the ex-officio members shall be appointed by the
President, subject to nomination by the National Judicial Council and confirmation
by the Senate. On the other hand, the Senate version, in clause 2(3), the President is
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empowered to appoint them subject to confirmation by the Senate. Consequently,
the National Judicial Council is missing, understandably because of the qualification
for appointment in clause 2(1)(a)(ii), which has nothing to do with the judiciary.
8. On tenure, the House version provides for a term of five years for the Chairman and
members of the Commission, other than ex officio members, and may be reappointed
for a further term of five years and no more. The only difference here is that the
Senate version provides for a term of four years.
9. While clause 5 of the House version empowers the Commission to make regulations
for its proceedings, clause 5 of the Senate version empowers the Commission to
make standing orders regulating its proceedings.
10. Clause 7(1)(c) of the House version gives the Commission the power of seizure of
any property (moveable or immoveable) that is used or suspected to be used in
the commission of an electoral offence. This is not contained in the powers of the
Commission under clause 7 of the Senate version.
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4. RECOMMENDATIONS

The long title should be redrafted in a comprehensive manner to
adequately disclose the objectives of the Bill.

The obvious inconsistencies in the name of the Commission established should
be resolved. Since the Senate version uses “National” and same appears in some
parts of this Bill, it is preferable to adopt to substitute ‘Nigerian’ with ‘National’
to read ‘National Electoral Offences Commission’ in line with the Senate version.

The year ‘2022’ appearing in the long title should be deleted. This
is because year of enactment is not an attribute of a long title but
that of citation.

The following redraft is recommended:

A BILL FOR AN ACT TO ESTABLISH THE NATIONAL
ELECTORAL OFFENCES COMMISSION CHARGED WITH THE
RESPONSIBILITY OF INVESTIGATION AND PROSECUTION
OF ELECTORAL OFFENCES AND FOR RELATED MATTERS.
v. The provision of section 174 of the Constitution reproduced in clause 6(1)
(c) should be deleted. This is to ensure the economy of words and avoid
verbosity, which is an attribute of modern legislative drafting.
vi. Clause 2(1)(c) should be redrafted to avoid naming a particular Ministry, but
reference to the area of focus or jurisdiction of ministries. Consequently,
the provision should be redrafted to read thus:
“a representative of each of the Federal Ministries responsible for the following:
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Justice;
Interior;
Defence;
Information”
vii. There should be a provision for National Commissioners of the
Commission, appointed in strict adherence to federal character principle.
The qualification for the appointment of the National Commissioners
should be clearly stated.
viii. A clause should be inserted in the Bill to provide for the service of
processes on the Commission
since the Commission is a prosecuting
body that would be served with court processes on regular basis.
ix. Specific provisions should be made regarding the manner of filling a
vacancy in the offices of the Chairman and Secretary of the Commission.
This is to avoid leaving such serious matters to the interpretative powers
of the courts.
x. A clause should be inserted in the Bill to provide for remuneration of staff
of the Commission. This is indispensable in an establishment Bill of this
nature.
xi. A provision should be inserted in the Bill to provide for pensions. This
clear omission is inimical to service in the Commission.
xii. Clause 4 which covers vacancy in the membership of the Commission
should be strengthened to state the maximum age in the service and other
conditions for cessation of membership. This should be upon attainment
of 70 years of age, or upon being declared bankrupt, or upon conviction
by a court of competent jurisdiction.
xiii. The power of search of premises and persons in clause 8(5) should
be reviewed. The clause should be redrafted to make court orders a
precondition for such searches. By implication, the Commission should
obtain a warrant before conducting a search of premises. This avoids
abuse and violation of fundamental rights.
xiv. Investigation, Legal and Prosecution Unit created in clause 10 should
be renamed as “Investigation and Prosecution Unit”. Similarly, Election
Monitoring and Operations Unit should be renamed as “Operations Unit”.
This is to ensure the economy of words and avoid inconsistency with the
statutory powers of INEC to monitor elections.
xv. Just like the Investigation, Legal and Prosecution Unit, the duties of other
special units created in clause 10 should be expressly stated in the Bill.
xvi. The phrase “at most Six (6) months after the election” in clause 31(1)
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should be replaced with “not later than Six (6) months after the election”.
This ensures elegance and avoids a crisis of interpretation.
xvii. The phrase ‘is deemed guilty” used in clause 31(5) should be replaced
with “proved guilty”. Deeming should be avoided to ensure that the onus
of proof continues to rest on the prosecution in view of the constitutional
presumption of innocence in favour of an accused or defendant in criminal
trials.
xviii. Clause 35 should be reviewed to remove the requirement of
compliance with “accepted commercial standards” by the Commission in
keeping proper accounts of its receipts, payments, assets and liabilities.
The Commission should keep proper accounts but according to accepted
commercial standards.
xix. The expression ‘electoral corruption’ which is used separately from
‘electoral offences’ in 11(1) (d) should be deleted. This is because electoral
corruption is also an electoral offence, hence there is no need separating
both. This position is further supported by the fact that electoral corruption
is not defined in the Bill.
xx. The various offences created in the Bill should be reviewed to introduce
mental elements (mens rea) to avoid creating strict liability offences
which are no longer fashionable in modern democratic societies due to
unimaginable injustices inherent in them.
xxi. Clause 44 which empowers the Attorney‐General of the Federation to
“make rules or regulations with respect to the exercise of any of the duties,
functions or powers of the Commission”, should be deleted. Instead, the
Commission should be empowered to make
regulations for itself. This
is to ensure the independence of the Commission as intended.
xxii. An Explanatory Memorandum should be provided in the Bill in line
with modern legislative drafting practice, which is also operational in
Nigeria.

5. CONCLUSION
This Bill is apt and deserves consideration of the House of Representatives, along with
the above recommendations, in view of its role in facilitating electoral justice and the
advancement of democracy in Nigeria.
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